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Professor Edmund M. Morgan, whose election as Professor of Law 
was announced in 1917, entered upon his work at Yale for the first 
time last June, giving courses in Evidence and Code Pleading in the 
Summer Session. He entered war service at the outbreak of the war 
and became Lieutenant Colonel in the Judge Advocate General's office 
in Washington. In that capacity he received recognition as one of 
the ablest men in the department. His work in the University of Min- 
nesota had already shown him to be especially gifted as a law teacher. 
His courses at Yale will be Evidence, Court Practice, and Pleading. 
His teaching of Court Practice has been most practical and successful. 
It will here be based chiefly on the systems in New York and Con- 
necticut. 

Professor William H. Taft is again giving his course on Constitu- 
tional Law, after a year's absence for service on the War Labor Board. 

Professor John W. Edgerton is still on leave of absence because of 
illness, but it is now fully expected that he will be able to return to his 
work at the end of the present year, if not before. 

At no previous time has the School of Law had so many and so 
enthusiastic resident professors devoting their whole time to teaching, 
research, and publication. 



OPTIONS AND THE RULE AGAINST PERPETUITIES 

A recent Connecticut decision, Lewis Oyster Co. v. West (1919, 
Conn.) 107 Atl. 138, brings up again the question of options and the 
rule against perpetuities. West bought a wharf from Lewis. As 
a part of the same transaction West covenanted for himself and his 
heirs, with Lewis, his heirs and assigns, that if ever he should sell 
certain oyster grounds, he would, at the option of Lewis, to be ex- 
pressed within six months from the time the latter should receive 
written notice of such sale, reconvey the wharf property to Lewis for 
a certain sum. Later the devisee of West leased the premises to the 
defendant for a term of ninety-nine years, with option of renewal ; the 
parties intended by this to wipe out Lewis's rights, of which the de- 
fendant had notice. Within six months after notice of this lease, the 
assignee of Lewis brought suit to have the lease declared void and to 
have his option enforced. It was held by the court that the covenant 
was void as violating the rule against perpetuities, and that the plain- 
tiff was not entitled to relief. 

This is clearly another occurrence of the negative contract in options 
already commented upon in these pages. 1 Instead of a positive option, 
i. e., instead of a power in the option holder on his own motion to put 
the option giver under a duty to convey, there is here only the so-called 
right of preemption. What Lewis got by the agreement was at best a 

'See Comment (1918) 28 Yale Law Journal, 65, cited in the opinion of the 
principal case. 
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conditional option; a continuing negative duty on the part of the 
covenantor not to convey the wharf property to anyone else without 
first offering it to him; together with a disability in the covenantor 
to rid himself of that duty in any way other than by offering Lewis 
the property; and that offer would give Lewis a positive option to 
purchase. But Lewis could acquire this positive option only as a 
result of an act on the part of his option giver. Inasmuch as the 
option giver or his heirs might not perform that act within the period 
allowed by the rule against perpetuities, the "vesting of any interest" 
in the option holder or his heirs in the premises might be postponed 
beyond that same period. The case is therefore clearly correct by the 
law of any jurisdiction which bases its test of a perpetuity on remote- 
ness and not on inalienability. 

Both of these tests of a perpetuity have been, and are yet, employed. 
It is now definitely settled in England that even a positive option may 
offend the rule against perpetuities, and that it does so offend if the 
option-power is one which need not necessarily be exercised by its 
holder within the time limitations of the rule. This has been the law 
since the decision in London Ry. Co. v. Gomm. 2 That case had to 
do with a positive option, but it is interesting to notice in connection 
with the present discussion, that the case expressly overruled by that 
decision, Birmingham Canal Co. v. Cartwright, 3 involved a negative 
contract, a right of preemption only, and not a positive option. Later 
English decisions have consistently followed the rule in the Gomm 
case. 4 With this many of our jurisdictions agree. 5 During the devel- 
opment of the English rule, however, and before it had reached its 
present form, a number of cases were decided on the basis that the 
test to be applied to a limitation was that of inalienability rather than 
that of remoteness. 6 Following these earlier cases, New York and 
several other states have, by statute, adopted a different rule from that 
on which the principal case was decided. In such jurisdictions the 
rule against perpetuities is not offended if there are persons in being 
by whom, singly or in conjunction, an absolute title can be conveyed. 7 
It would seem that this test when applied either to positive options or 

2 London Ry. Co. v. Gomm (1882) 20 Ch. Div. 562. 

3 Birmingham Canal Co. v. Cartwright (1879) 11 Ch. Div. 421. 

*For a list of cases, see James, The Law of Option Contracts (1916) sees. 
219, 220. 

'Ibid. To the list of American cases there cited add, Henderson v. Bell (1918, 
Kan.) 173 Pac. 1124, and Barton v. Thaw (1914) 26 Pa. St. 348, 92 Atl. 312. 

" Many of these cases were reviewed in the Gomm case, supra. 

'For an outline of the historical development, see Becker v. Chester (1902) 115 
Wis. 90, 107, 108, 91 N. W. 87, 94. As to the rule under statutes providing against 
suspension of the power of alienation, see James, op. cit., sec. 221. It should be 
noted, however, that Avern v. Lloyd (1868) L. R. 5 Eq. 383, which together with 
Canal Co. v. Cartwright, supra, was an authority for inalienability as the test, 
was distinctly overruled by In re Hargreaves (1890, C. A.) 43 Ch. Div. 401. 
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to rights of preemption, where the persons are ascertained, could lead 
to but one result, viz., that the covenantor and the covenantee con- 
curring could at any time alienate the land absolutely. 8 

The principal case was decided in a jurisdiction which used the test 
of remoteness. No time was specified in the covenant, but since the 
language expressly read "to his heirs," it was properly held that the 
covenant must be taken to run on indefinitely through time. But where 
the covenant does not so read as to run on thus indefinitely, a mere 
failure to specify a time limit ought not in itself to make a right of 
preemption void because of remoteness. Although in options time is of 
the essence, yet where no time is expressly mentioned a reasonable 
time will be understood. 9 And no reason appears why the right of 
preemption should not be assignable throughout this reasonable 
period. 10 In the principal case the court held that the covenant was 
assignable, though unlimited in point of time. 11 

As is well known, the rule against perpetuities does not apply to 
"vested" interests, nor to future interests destructible at the pleasure 
of the owner of the present estate. 12 And in our present case the 
plaintiff claimed that the future limitation was destructible by the 
person for the time being entitled to the property. It was the opinion 
of the court, however, that though by giving notice the covenantor 
might compel the covenantee to exercise or abandon his right of pre- 
emption, the covenantee's right was not destructible in the sense which 
relieves a future limitation from the objection of remoteness ; that is, 
not in the sense in which a tenant in tail can destroy a future limitation 
by barring the entail. And the option-holder's interest can in reason 
hardly be declared destructible by the owner, when the latter's only 
means of "destroying" it is to create in the option-holder, over a 
period of six months, in the instant case, a direct, positive power to 
acquire a right to immediate conveyance of the land. As to the matter 
of vested interests, even if we grant that the negative promise creates 
some sort of interest in the wharf property, that interest is decidedly 
contingent. 13 Obviously in the case under discussion the plaintiff could 



8 Such was the conclusion of the court in Canal Co. v. Cartwright, supra. 

'Corbin, Option Contracts (1914) 23 Yale Law Journal, 641, 668; James, 
op. cit., sec. 222. 

10 Corbin, op. cit., 658. 

u .It need hardly be said that although there may be no specific performance 
of a contract to convey land which offends the rule against perpetuities, as far 
as the personal obligation is concerned, an action at law may be maintained for 
the breach of the covenant. On the specific performances of options generally, 
see (1917) 26 Yale Law Journal, 783. 

" Pulitzer v. Livingston (1896) 89 Me. 359, 36 Atl. 635. 

" Certainly so if, as seems to be the case, the "vesting" of an interest means 
acquisition by the interest's owner of the certainty of right and privilege, present 
or future, to obtain and enjoy the corpus, the realty. 
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base no valid claim either on the ground of destructiblity or on the 
ground of vested interest. 

When we come to positive options, this question of a vested interest 
may not so easily be put aside. Has the option-holder an interest 
in the land? Some interest he clearly seems to have. 1 * It is not un- 
usual for the option-holder's power to be called an equitable interest. 15 
On the other hand it has been held that he has merely a "power to 
acquire an interest" ; that the contract does not, of itself, vest him with 
any interest or estate in the land, but merely points out the mode by 
which he may acquire an interest. 16 Yet other courts have held that 
there is an interest, not vested, but contingent. 17 It is quite conceivable 
that different options may give different degrees of interest in the 
land. In point here is the suggestion already made in these pages that 
there may be a real and practical distinction between an option in gross 
to purchase the fee, and an option to purchase the fee attached to a 
leasehold of the land in question and exercisable only during the term. 18 
Though just what constitutes a vested interest may be a matter of con- 
siderable doubt, the courts have not seemed and do not seem to regard 
the positive option-holder as having such a vested interest in the land, 
although at his merest whim he can put the option giver under a duty 
to convey to him. This statement is in direct opposition to the literal 
meaning of a passage in the third edition of Gray's Rule against Per- 
petuities: "If a man has the present unconditional right (power) to 
acquire the present absolute interest he is regarded by the Rule against 
Perpetuities as already having such interest." 19 It is submitted, how- 
ever, that the same passage as it stands in the first edition is a better 
statement of the author's real meaning and of the law, "If a man who 
has a vested limited interest in property has the present unconditioned 
right (power) to turn that limited interest into an absolute interest, 
and thus to acquire the present unconditioned absolute interest, he is 
regarded by the Rule against Perpetuities as already having such 
interest." What the option-holder needs in addition to his uncon- 

"A discussion of what this interest is will be found in Barnes v. Rea (1908) 
219 Pa. St. 287, 293, 68 Atl. 836. 

15 Corbin, op. cit., 660. 

"Richardson v. Hardwick (1882) 106 U. S. 252, I Sup. Ct. 213. 

" In Barton v. Thaw, supra, the defendant claimed that the option constituted 
a vested interest in the land which would take the case out of the rule against 
perpetuities. But the court held that in order to do this the option would have 
to give a present fixed right of future enjoyment; that the option gave the 
privilege (and power) to acquire the' right, but not the right itself; that the 
interest created by the right was not vested, but contingent. 

"Abbott, Leases and the Rule against Perpetuities (1918) 27 Yale Law 
Journal, 878, 886; the option in gross, hanging over the owner, discourages 
improvements in and expenditures on the property; the lessee's option encour- 
ages him to improve. 

"Gray, The Rule against Perpetuities (3d ed. 1915) sec. 526b. 
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ditioned power, to give him an absolute interest in the land, is appar- 
ently a vested limited interest. And that his option alone does not 
give him. 20 However we may designate his interest in the land, we 
may not call that interest vested. It is at least no better than con- 
tingent until he has exercised his power. In this respect the position 
of the option-holder is not unlike that of the contingent remainder- 
man in such a devise as : "Blackacre to A for life, remainder to B if B 
marry," or indeed, "if B plant a rose bush on the testator's grave." 
Both B and the option-holder must remain without a vested interest 
in the respective premises until a specified act has been done, a legal 
power exercised. The doing of that act, the exercise of that power, 
may be wholly within the sole volition of either ; but until its exercise 
the interest does not vest. 21 

G. E. W. 



ADVERSE POSSESSION OF ONE S OWN DEBT 

In a recent discussion in the Journal as to the effect of a new 
promise upon the running of the statute of limitations it was not 
necessary to determine whether a change in the statute affected only 
the remedy and hence did not run counter to constitutional objections. 1 
This vexed problem was presented in Gilbert v. Selleck (1919, Conn.) 
106 Atl. 439, where the Connecticut Supreme Court of Errors decided 
that the statute, in the case of a contract obligation, does not destroy 
the debt but merely takes away the remedy, and that one has no "prop- 
erty" in the bar of the statute, thus distinguishing a debt from realty 
or chattels where the "property" passes and both "legal title" and "real 
ownership" become vested by the running of the statute. The Court 
therefore held that even after the statute had run the legislature might 
provide an additional period during which suit could be brought upon a 
contract of indemnity. 

The only direct authority cited by the Court is the mooted case of 
Campbell v. Holt, 2 decided by a bare majority in the United States 
Supreme Court. 3 It is surprising that the opinion in the Connecticut 
case does not indicate how great is the divergence of opinion upon 



20 But might not a leasehold interest be such a "vested limited interest," so as to 
bring the lessee with option to purchase within Gray's language? 

21 Washburn, Real Property (6th ed. 1902) sees. 1555, 1556. See also Tiffany, 
Future Interests (1913) 29 L. Quart. Rev. 290, 298-301. 

1 (1919) 28 Yale Law Journal, 817. 

2 (1885) 115 U. S. 620, 6 Sup. Ct. 209. 

* The only other authority cited is a dictum by Judge Henry Wade Rogers in 
Re Salmon (1917, C. C. A. 2d) 249 Fed. 300. In this case the court held that 
a part payment made by an insolvent "takes the debt out of the statute of 
limitations" so as to make it a provable debt in bankruptcy proceedings, over- 
ruling L. Hand, J. (1916, S. D. N. Y.) 239 Fed. 413. 



